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December 3 1.2002 

Ms. Marlene Dortch 
1-ecleral Communications Commission 
445 12Ih Street, S.W.. TW-A325 
Washington. D.C. 20554 

Xe: EYPARTE 
ETDocket No. 95-18: IB Docket 01-185 
SAT-MOD-200207 19-001 03; SAT-MOD-200207 19-001 05; SAT-T/C 
-2002071 8-001 14. SAT-T/C-20020719-00104 

Dear Ms. Dortch: 

On December 19, 2002. Mobile Coininunications Holdings, Inc. (MCHI), 
Cons~cllation Communications Iloldings: lnc. (CCHI), and I C 0  Global Communications 
I~loldings, Ltd. (ICO) met \\ith the Office of General Counsel. including Deputy General 
Coiinsel Michelle Ellison. Dan Hnrrold, Neil Dellar, James Bird and Karen Onyeije, to 
discuss Cuniniission precedent on satellite infrastructure sharing arrangements and 
inileslone compliance. Suzanne I~lutchings and I C 0  Counsel Cheryl Tritt attended on 
Ihehalf of 1CO: MCHI counsel Tom Davidson attended on behalf of MCHI, and CCHl 
coiinsel Robert Mazer attcnded on behalf of CCHI. 

In response to questions from OGC regarding any possible contingencies in the 
Shai-iiig Agreements executed hetu-een IC0 and MCHI arid between I C 0  and CCHl, 
MCIII and CCHI noted that iieitlier 1CO’s obligation to construct and deliver the system. 
noi- MCHI‘s or CCHI’s obligaiinii to purchase system capacity. is contingent. Each 
Sliai.ing Agreement expressly requires IC0 to deliver system channel capacity in 
accord;i i~e with the milestones imposed by the FCC. CCHI and MCHI pointed out that 
[his obligation has been binding on I C 0  since the parties executed the Sharing 
.4grecnients, and that 1CO c~nl inues  to be obligated to perform today. They stated that 
the current and ongoing performance obligations of each of the three parties under the 
Sharing Agreements are tiiiq~ialified and tinconditional. 
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CCI 11 and MCHI empliasized that at the timc of completion of the satellite 
system. I C 0  is obligated to transfer title to sjstem cliannel capacity. and MCkIl and 
CC'111 each must make final paynicnts under the contract. CCHl and MCHI stated that 
this I-cquireinent iiiirrors how tramfer of title is delivered in-orbit, from a satellite 
inianufxturer to a satellite operator. Ibllohing launch of a satellite system. Although 
ccrtaiii administrative actions must be perfoi-mcd prior to title transfer, but they are not 
condition5 preccdent to a n y  party's coniinitnient to fulfill its obligations tinder the 
Shaliiig Agrecmcnts. Specifically. these actions include the execution of an Operation 
arid Management Agreement that co~irorn~s to the tcrnis specified in the Sharing 
Agrcfmenl, and to deliver a bill of sale and offjcers' ceflificates. The parties noted that 
cach is contractually obligated I O  lake these actions by the Sharing Agreements. Failure 
(o do so would result in a breach of the Sharing Agreements and would enable the non- 
bi.e~icliJiig party to initiate appropriate legal action to enforce the obligations. 

l'he situation here is dramatically different from Norris Sdcilile Commi!n!!:uiioils, 
I H C  , 12 FCC Rcd 22299 ( 1  997). There, the satellite manufacturer's obligation to 
commence construction \YHS no1 binding until a specific payment was made by the 
licensee. T h e  liccnsee failed LO make the required payment. Thus, the licensee failed to 
fulfill a condition of its contract; and as a result, the satellite manufacturer was not 
oblipated to commence construction of the licensee's satellite system. In the instant 
Sharing Agreements, howcver, 11ic obligations imposed upon all of the parties are 
unqualified and unconditional. and the contract is binding and effective. I C 0  is obligated 
to provide system channel capacity, and CCHl and MCHI are obligated to pay for that 
capacity as specified in the Sharing Agreements. 

'The paflies olherwise rclied upon the attached matrices in discussing other issues. 

I n  accordance with section 1.1206(b) ofthe Commission's rules, we are 
submitting an electronic copy of this letter. If you have any questions concerning this 
matter, please do not hesitate to contact us. 



Very truly yours: 

December 31, 2002 

is! Tom W .  Davidson 
Tom W. Davidson 
Akin  G ~ i i n p  Strauss Hauer & Fdd, LLP 

Is! Robert A. Mazer 
Robert A. Mazer 
Vinson & Elkins, LLP 

is! Cheryl A. Tritt 
Cheryl A.  Tritt 
Morrison & Forester, LLP 

Attachments 

cc: Michelle Ellison 
Daniel Harrold 
James Bird 
Neil Dellar 
Karen Onyeije 



FCC Findings 

Fii-st due diligence mileslone required IJSSB “to complete 
contracting for construction of the satellite station(s) within 
one !‘ear of the grant of the construction perniit.” 

FCC intcrpicted first due diligence milestone to require 
contract that “contains no unrcsolved contingencies which 
co~ild preclude substantial construction of the satellites.” 

FCC found that USSB-Hughes sharing agreement “complies 
with the first component of the due diligence I-equirement.” 

, Y found that paynicni xiiecide cc:jui:vd In &img 
agrcemcn! ::nil USSB’s compliance with payment schedule 
were “sufficient ‘to determine that [USSB] is making a 
financial commitment to the construction of the satellite.”’ 

FCC found that sharing agreement complied with first 
niilcstone, even though contract called for implementation 01 
a modified system requiring FCC approval. 

, . ,. 

FCC established milestones requiring VITA to complete 
construclion and launch of satellite by specific dates. 

FCC rejected opponent’s argument that sharing arrangement 
did not satisfy '-tither the letter or the spirit of the 
construction and launch milestones.” 

FCC re,jected opponent’s argument that VITA-Final Analysi: 
shai.ing agrcement contained open contingencies in violation 
of niilcstones. 

FCC \‘iewed VITA-Final Analysis sharing agreement as just 
like other “construction and launch services agreements 
[that] have contingencies that may result in the termination 
of the agreeinent.“ 

FCC established iiiilcslones requiring VITA to complete 
construclioii and launch of satellite by specific dates. 

By iipproving VITA-CTA sharing arrangement, FCC 
-ecogniz.ed that timely implementation of sharing 
irrangement would satisfy construction and launch 
nilestones. 



FCC CASES REJECTING MILESTONE COMPLIANCE ART: DISTINGUISHABLE 

Case 

Donzrnion Video Suielllre, Inc , 
14 FCC Rcd 8182 (1B 1999) 

Col~nibia Coninlunicurions 
I‘orp, 1 6 F C C R c d  IOX67(IB 
2001) (“Columbza 
@eeconsidcratzo~7 Order”) 

Facts & Findings 

T C  denied ACC‘s second request for milestone 
:xtension to coristruct DBS system, finding that ACC 
iad over I O  years, including a 4-year extension, to 
:onstruct DBS system and did not warrant a second 
:xtension. 

4CC proposed to assign DBS authorization to Tempo 
DBS or, alteriiatively, implement capacity purchase 
3greetnent (“CI’A”) with TCI. FCC declined to rreat 
:‘PA as an nrrangemeiit for latiinch of ACC’s DES 
system because: ( I )  CPA required ACC to sell a l l  
rights to transponder capacity; (2) CPA did not require 
ACC to inake any payments for satellite constructioil 
Dr permit ACC to acquire ownership in satellite; and 
:3) ACC contracted away control of its licensed 
frequencies and agreed to dissolve up011 sale of 
capacity. 

FCC distiiiguished prior approval of USSB-Hughes 
sharing arrangeinent by noting that USSB owned part 
of shared satellite and operated system independently 
o f  Hughes. 

FCC found that Dominion Video‘s leasing of satellite 
capacity on Echostar’s satellite did not satisfy the due 
d i I igence in i lestones. 

FCC declined to allow Columbia’s sharing 
arrangement to satisfy C-band FSS milestones 
because tlie shared satellite was not subject to and did 
not comply with full frequeiicy reuse requirements 
applicable to Columbia’s licensed C-band FSS 
system 

~. 

Distinguishahle Facts of CCHI/MCHl/ICO Sharing 
__ .- 

CCHl !i MCHl are not seeking [milestone extension in 
the fir,t instance. CCHl & M C H [  do iiot require 
inilestcvie extension because sharing agreements satisfy 
first milestone. 

Under.sharing agreemcnts, CCHl & MCHl ( I )  retain 
rights 10 sell transponder capacity: (2) are reqltiiwd to 
make pyments iti exchange for owncrsllip in sate l l i te  
capacity; and (3) retain control of tlieir licensed 
frequc-lcies and w i l l  operate systems indepentlentlq of 
ICO. 

Like USSB: CCHl  & MCHl wi l l  acquire ownership 
intere I in satellite capacity and w i l l  maintain 
indepwdent operations tinder tlie sharing agreenients. 

CCHI Sr. M C H l  are iiot leasing, but rather piirchasing 
ownei’iliip interests in capacity on the I C 0  system 

_ _ ~ .  

-. 

CCHl  ck M C H l  are purchasing capacity on an authoriz.ed 
2 G H r  MSS system that is  subject to  the same service 
and te1:linical requirements applicable to CCHl‘s & 
MCH”s licensed systems. 
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I C:ise 

Applicorion of Voliiiireers iii 
Technicid A.s.ri.sfcince, 12 
FCC Rcd 13995 ( I  997) 
(“V/TA T’) 

Applica~ion of C‘o/irn/rer.s in 
lkchnicul A.s.si.sriince. 12 
FCC licd 3094 (IB 1997) 
(‘‘I’ITA IT’) 

App1ica1ion ofAMSC 
Subsidiary C’orp , 13 FCC 
Rcd 32336 (1B 1998) 

Coluinhia (’oi~ii~iiinicor~on.~ 
Corp. ~ 7 FCC Rcd 122 
( I  991) (“Columbiu 
Aulhorizarion Order“) 

Coluinbia L‘oiniizunic.orions 
Corp.: 16 FCC Rcd 10867 
(IB 2001) (“Culumhi~ 
Reconsiderorion f1rdt.r”) 

GI% Spuiziiei C o p  . 2 FCC 
Rcd 53 12 (CCB 1987) 

Doininion l’ideo Sri/elii/e 
l n c ,  14 FCC Rcd 8182 (IH 
1999) 
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FCC Action 

Granted incldifica~ion application to permit USSB to 
implcment DBS systcm by purchasing capacity on satcllite 
licensed to IJSSB. 

Affirmed lnt‘l Bureau‘s grant of authorization to VITA to 
construct and operate Little LEO system under sharing 
arrangeinent n i th  CTA. C I A  would conslruct, own: and 
operate satellite and use 50% of satellite capacity, while 
VITA would relain control of licensed frequencies and 
sa~ellite capacity. 

Authorized VITA to construct and operzre’L;ttlz LEO 
system under sharing arrangement with Final Analysis, an 
expel-imental radio licensee. Final Analysis would construct 
own. and operate satellite and use 50% of satellite capacity, 
while VITA would own and control satellite transponders 
operating on its licensed frequencies. 

~~~~~ ~~ ~ ~~~~~ ~ ~~ 

Granted modification application to permit AMSC to acquirf 
50% ownership interest in TMl’s Canadian-licensed satellite 
and shifi its L-band MSS operations to that satellite. AMSC 
and TMI each would operate independently of each other 
and according to the terms of its respective license. 

Aii111oriz.ed Columbia to provide FSS by purchasing capacit) 
011 two satcllites owned and operated by NASA. 

Authorized Columbia to provide FSS by purchasing capacity 
on a satellite owned and operated by NASA. 

Granted a license to Gcostar to operate a radiodetermination 
satclli~e service payload on a satellite licensed to GTE 
Spacenet. 

Aulhorizcd Dominion Video to opcrate DBS system by 
leasing capacity on a satellite licensed to Echostar. 



FC'C C.4SES FINDIN(;  FAILLIRE TO MEET YON-CONTINGENT CONTRACT 
AlJLESTONE 

I n  all cases involving a satcllitc licensee's failure to meet a nun-contingent construction contract 
r~iiletone. the l T C  l ixind h a 1  1 )  111c licensee had noi executed any contract by the milcstone 
dcatlline: 2) the contract did nut contain binding commitmen~s by cither manufacturer or licensee 
i o  pi-ocecd \villi cionstruction; or 3 )  the contract containcd conditions precedent that prevented 
conimencenicnl of construction. I n  cases where a coiitract contained binding commitments by 
both parties lo procecd with construc~ion, the FCC has  never scrutinized the sufficiency ofthose 
commitnicnts by examining \rIiether the contract pro\ ides ibr a specified amount or number of 
payiien1s by the licensee or r ~ ~ j ~ i i r e s  specific remedies for contract termination 

r-.- Case 

,I4o/oroIu, Inc. trnd 
Tei'edciesic, LLC', I7 FCC 
Rcd 16543 (1H 2002). 

Mobile C'oii7niii i i i~.ulic,n~ 
Holdings, Inc.., 17 FCC Kcd 
1 1x98 (IB 2002). 
q~p/ic .u~ion, f i~i-  rei:iew, 
peiiding. 

A s d i n k  Inlei ntrrionul LLC' 
17 I'CC Rcd 11267 (le 
2002). 

Facts & Findings 

FC'C denied niodificatii,n application and milestone 
exiriision rcqucst. and cance!lcd Big LEO license. 

('CHI did not certify compliance with milestone requiring 
non-contingent contract for reniaining satellites of its system 

1-CC denied milestone extension request and cancelled Ka- 
band FSS license. 

hlotorola did not execute any contract for construction of 
first satellite. 

FCC affirmed on reconsideration its cancellation of Big LE( 
license for failure to meet a milestone. 

MCHI had a contract for construction of first two satellites, 
but no contract requiring construction of remaining satellite! 

Existing contract statcd the parties were to negotiate another 
contract for construction of remaining satellites at later time, 
and con1;iined no provision requiring manufacturer to 
tindcrtakc physical construction of remaining satellites. 

FCC found that  Astrolink had not met construction 
commencenient milestone because i t  had no construction 
contract in  effect at time of milestone deadline. 

FCC waived milestone because construction of spacecraft 
\ m s  90% complete. 



PunAriiSul L i C f l 7 . t K e  C’orp.. 
16 FCC Rcd 1 I534 (2001). 

Ne~Sur  28 L‘o. LLC’, 16 FCC 
Red 11025 (1B 2001). 

,Norris Siriellite 
ComiI~ut~i(.i/~ions. Inc., I2 
FCC Rcd 22299 (1997). 

FCC‘ canceled EchoStar’s Ka-band FSS license for failure to 
iiit‘ct construction coniniencement inilestone. 

FCC found that coiislruclion contract “does not commit the 
iniiriiufacturer to construct a Ka-band subsystem or lo 
guxantee its operation even if constructed.” FCC also founc 
that Ka-band s) stem “would be able to operate only under 
certain limited conditions that may never occur.” 

In  a subsequent Nov. 2002 order, FCC reversed cancellation 
and reinstated license folloi+ing submission of additional 
midence that Ka-hand system is under construction and will 
be operational. 

FCC affirmed IB’s canccllation of Ka-band FSS license for 
failure to meet c:~mi:~cncenien! G ~ ’ ~ ~ I I A L L < & X  iJj!ic::lc;i 

Construction contract ”contained no terms relating to the 
contractor’s construction schedule, no terms regarding 
Morning Star’s pa>ment schedule, and no terms that 
indicated a binding comniitinent for satellite construction.” 

Construction contract Mas executed after milestone deadline. 

.. 

FCC affirmed 1B’s denial of milestone extension request and 
cancellation of Ka-band FSS license. 

PanAmSat did not execute any construction contract. 

NetSat 28 failed to meet construction commencement 
inilcstone because it executed construction eoiitract 18 
months after milestone deadline. 

FCC waived milestone and reinstated Ka-band FSS license 
because NetSat 28’s dificulties resulted from prior FCC 
action. 

FCC affirmed IB’s denial of milestone extension request and 
canccllation of Ka-band FSS license for failure to meet 
construction commencement milestone. 

I C  found lhal contract was contingent because 
“construction could not begin until a large down payment 
was made to the satellite manufacturer.” Licensee failed to 
,make payment that *auld have triggered manufacturer’s 
hligation in commence construction. 

2 



FCC‘ denied in i lcs io i ic  cxtension request and cancelled 
National Exchange Satrllite. Inc.’s DBS constriictioii permit. 

Natiuiial Exchange Satclliic did not execiite any construction 
contract. 

FCC found h a t  ~jm),iiieiit and construction schedules appear 
to depend on pa>nment of a specified cash sum and 
presentation o f  letters o f  credit.” 

Recause of spccial circumstances, FCC declined to cancel 
DBS permit for failurc IO meet due  diligence milestone, but 
required Dircct Broadcast Satellite Corp. to eliminate 
contingency by specified date. 
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